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ABSTRACT

In any criminal court system, witnesses are essential to achieving justice. A witness's testimony is crucial information.
Thus, it is imperative that witness protection be given careful thought. In order for the judicial system to function,
witnesses must not be coerced or intimidated into giving their testimony or providing evidence in a court of law. This
essay discusses the systems for witness protection in China, India, and the United States. Afterwards, a comparison was
made in order to comprehend the laws' best practices and provisions. Ultimately, a decision has been reached regarding
India's standing in relation to China and the USA.
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INTRODUCTION

The criminal justice system is an essential component of society and is responsible for upholding peace, harmony, and
lawfulness as well as making sure that justice is carried out without compromising. Criminal trials, sometimes referred
to as legal proceedings, are held within the criminal justice system to ascertain the guilt or innocence of an individual
who has been accused of committing an offense. Criminal trials are crucial for upholding the law because they give
defendants an equal opportunity to refute accusations and determine their guilt or innocence using the facts presented in
court. In the context of criminal proceedings, witness protection is crucial.

The criminal justice system's basic element, evidence plays an important role in the investigation and the decision-making
process for criminal cases. Evidence provides the factual ground for the prosecution's case when a crime is said to have
happened. Without proof, the legal system shall have been forced to make decisions based on the hypothesis and doubt,
which would make the process of determining guilt or innocence nothing but impossible. Itenables both the defence and
the prosecution side to present their claims, refute one another's testimony, and provide a convincing defence/
prosecution. This adversarial procedure helps to protect the rights of an accused andshall ensure that the result of trial
shall be drawn from careful analysis of the accessible evidence. The truth is determined with greater trustworthiness
owing to the careful assessment of the evidence. This includes cross- examination, examination, and expert analysis.
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Also, the evidence before the court of law can be presented in a material or oral form. Oral evidence is usually a form of
statement given by the witnesses. According to Justice Wadhwa': “4 criminal case is built on the edifice of evidence,
evidence that is admissible in law. For that, witnessesare required whether it is direct evidence or circumstantial
evidence.”

The testimony of witnesses plays a crucial role in conserving the rights of the accused. People who have direct knowledge
of criminal offences are known as witnesses, and their testimony is extremely valuable. Their main responsibility is to
testify in court and offer information that sheds light upon what they allegedly saw, heard, or experienced during the
suspected criminal act The factual narrative of a case is essential for the legal process, andwitnesses are essential in
establishing it in their testimony. The pursuit of justice is severely hampered by threats that are being made against
witnesses in the criminal court system. The use of physical threats is one of the most alarming types of intimidation.
Witnesses may experience immediate physical harm or the terrible possibility of violence being aimed at them or the
people they care about. Such warning creates an atmosphere of fear and insecurity that makes witnesses stay away from
providing accurate testimony and assisting in law enforcement. Tointimidate witnesses, perpetrators usually use verbal
abuse, harassment, and bullying techniques. This constant blast of verbal abuse can lead to serious psychological
discomfort, which further demotivates people from disclosing crucial information. Additionally, witnesses may be
subjected to demands intended to tamper with theevidence or change their testimony. By undermining their credibility
and unambiguous this damages the motto ofa fair and just legal system. Various Indian courts have observed that free trial
is essential for a legal system in anycountry. “If the witnesses get threatened or are forced to give false evidence that also
would not result in fair trial.”2In addition to physical harm, witness intimidation frequently results in severe psychological
and emotionalsuffering. Because of these potential long-term effects that witnesses face because of the threats, the
criminal justice system must provide and place strong immunity for those who bravely step forward with reliable piece
of information that is essential for pursuing justice.

The criminal justice system differs from one nation to the other and even between states or areas of the same nation. Its
efficiency and fairness are divisively debated, and various advancements are being made to the systemto affirm that
justice is done while upholding individual rights. In India, there is a lack of robust legislation for theprotection of
witnesses. However, on the other hand, the USA and China also have their legislations to protect theirwitnesses. An
extensive comparison of the same keeping India as the base is the objective of this research paper.

WITNESS PROTECTION IN INDIA

In India the criminal system evolves around determining whether a person is guilt or not, the quantum of punishment
which has to be granted and the manner of rehabilitation of the convicted person. In this criminal justice system, the
testimony of a witness is given greater evidentiary value. The conviction of an accused can bebased on the testimony of
a single witness if he is completely reliable.® Hence, the role played by the witness is crucial in Indian legal system.
Hence, the role depicted by a witness is crucial in the Indian legal system. The legislations of India including the “Indian
Penal Code 1860(IPC)”, ““Code of Criminal Procedure, 1973 (CrPC) or “Indian Evidence Act, 1872 do not expressly
provide for the definition of the term ‘Witness’. As per the Witness Protection Scheme 2018, “any person, who possesses
information or document about any offence™ is defined as a ‘Witness’.

“The Witness Protection Scheme 2018” is India’s very first attempt to provide a framework for the protection of
witnesses. The first reference to witness protection was made in the 14th Report of the Law Commission of Indiaof 1958.
Then again in its 154th (1996), 172nd (2000), and 178th (2006) reports depicted the need for protection of witness
programmes, witness identity protection, and protection of child witnesses and victims. In 2006, the 198th report titled
‘Witness Identity Protection and Witness Protection Programmers’ came up with a bill namely“Witness (Identity)
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Protection Bill, 2006, however, it was never enacted. Further, in 2003, the Malimath Committee report recommended
that identity of a witness shall be maintained anonymous in high-risk cases. Despite these recommendations, India is still
lagging in framing comprehensive legislation on witness protection.Again, efforts were taken in 2015 to introduce the
Witness Protection Bill in Parliament this was prepared based on the 198th Report of the Law Commission but no
consensus was formed therefore the same could not be broughtinto force.® In 2018, the Ministry of Home Affairs prepared
a “Witness Protection Scheme’ which has been enacted under Article 141 or 142 of the Indian Constitution till the proper
legislation in this regard is made. However, apartfrom his Scheme, various criminal legislations of the country provide
witness protection.

STATUTORY PROTECTION
Indian Penal Code 1860 (IPC)

According to Section 195 A, any person who threatens another person to provide false evidence will be awarded with
imprisonment of seven years or with a fine or both. The threatening covers injury to the person, reputation orproperty or
to any other person in which the person is interested. Hence, criminal intimidation of witnesses has been made a
punishable offence.

Code of Criminal Procedure, 1973 (CrPC)

As per the proviso of Section 160 (1) of the Code during the process of investigation, any male under the age of fifteen
years or above, age of sixty years or a woman or any person who is mentally or physically disabled is not mandatory to
appear for their attendance other than their residence. This provision is for the protection of vulnerable witnesses so that
they don’t have to make an appearance at the police station. The proviso of Section 161 (3) provides that for the
examination of a witness, a video-audio electronic means can be used to record the statements of the witness, although
the same is not a mandatory requirement and depends on the discretion of thepolice.® If this proviso is made mandatory
the witness can depose their statements without any fear or intimidationfrom authorities and they will be providing honest
statements. Section 171 states that witnesses are not required toaccompany police officers on the way to court. This takes
away unnecessary restraint on the witnesses. This sectionwill ensure that the witness remains unbiased and gives
independent evidence in court. Section 195A of the Codegrants the right to witness or any other person to file a complaint
against criminal intimidation given under section195A of IPC. The police can’t take the cognizance of an offence under
section 195A of IPC and if taken it is badin law.” The criminal court can order the government to pay reasonable expenses
incurred to witness to attend thecourt as per Section 312 of the code.

Evidence Act, 1872

Section 132 of the Act provides that the witness can’t be excused from answering any question related to the matterin issue
on the ground that it might criminate him. A defense to the witness has been provided against any arrest and prosecution
relating to any answer he is compelled to deliver in court however the same will not apply in casehe is prosecuted for
giving false evidence. It is the court’s discretion to decide whether a witness may be forced toanswer a particular question
or not. Also, warn the witness that he/she is not obligated to answer the same. The court can forbid any questions which
are regarded as indecent and scandalous except when such question is necessary to determine the facts in issue as
provided by Section 151. Similarly, according to Section 152, courts can forbid questions which may intend to insult,
annoy or be offensive in the court.

Apart from the above legislations, there are various other special legislations which provide for witness protectionsuch as
Section 74 of the “Juvenile Justice (Care and Protection of Children) Act, 2015 protects a child witnessof a crime from
getting his identity disclosed by anyone including his name, address. The picture of the child alsocannot be released. The
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“Prevention of Terrorism Act, 2002 ” affords the witness deposing before the court againstthe heinous crime like terrorism
protection along with preservation of their anonymity.®
WITNESS PROTECTION SCHEME 2018

On 5th December 2018, the Supreme Court during the pendency of the matter namely” Mahendra Chawla and others vs
Union of India and Others (2019) 14 SCC 615 filed under Article 32 of the Constitution finalized the Witness Protection
Scheme, 2018. The Court directed that this Scheme would be in force under Articles 141 and 142 of the Constitution
until the Parliament comes up with legislation. The intent behind the scheme is to ensure that the investigation,
prosecution and trial of offences are not hampered as witnesses who are providing the evidence are frightened or
intimidated without any protection from criminal intimidation. Through this Scheme, aseries of safeguards are adopted
against intimidation and constant threats that the witness might feel for themselves,their families, reputation and property.
The features of the Scheme are as follows:

Categories of Witness®

The categories of witness have been divided into Category A, Category B and Category C which is based on the
perception of threat level. All the categories involve threats which might be faced duringthe stage of investigation, trial
or even after the trial. Category A is when the threat level extends to thewitness’s life and his family members. Category
B is when a threat is to the safety, reputation or the witness’s property or his family member. Lastly, Category C is in case
the threat is moderate and mightextend to harassment or criminal intimidation to the witness or his family member,
reputation or property.

Setting Up of Witness Protection Fund'®

A fund to be named ‘Witness Protection Fund’ has been set up which is responsible for any expenseswhich might be
incurred for executing the witness protection order given by Competent Authority and other supplementary expenses.
This fund is operated by the Ministry of Home Affairs under theGovernment of State/UT.

Application for seeking protection!

A person can seek protection under this Scheme by way of applying to the Competent Authority of therespective District
where the offence was taken place. Additional documents if needed have to be attached along with the application.

Procedure for processing of application'?

The application is to be taken into notice by the Member of the Secretary of the Competent Authority on the basis that a
Treat Analysis Report is made by the ACP/DSP in charge of the concerned Police Station. The order for interim
protection of the witness or his family members will be passed during the pendency of the application based on the
importance of the situation due to the imminent danger. While preparing the report the confidentiality of the matter will
be maintained. Within five days from date of receipt of the order, the report needs to be submitted to the Competent
Authority. The report shall include the threat level along with measures to curb such threats. Any communication while
the processing of the application by the Competent Authority with the person has to be in person or throughelectronic
medium. This is to ensure the protection needs of the witness. To maintain the confidentialityof the applicant, all the
hearings are to be conducted via in-camera. The period within which the application has to be disposed of after receiving
the receipt of the Threat Analysis Report with police is five days. A follow-up report has to be submitted by the Witness
Protection Cell monthly after suchorder is passed.

Types of measures which can be taken'?

Measures which are to be taken have to be in proportion to the treatment and will be applicable for notmore than three
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months at a time. The measures shall include mail, phone calls monitoring; change ofwitness contact details or assigning
him/her with unlisted number; installation of security devices, for instance, CCTV, safety door etc. in the witness’s house;
concealing identity of witness with the changedname; regular patrolling and close protection around the house of witness;
temporary changing the residence; arranging for escort service in government vehicle or any state-funded vehicle to and
from the court for hearing; provisions of in-camera trial; providing aid from Witness Protection Fund for re-locating
witness, starting a new profession and any such necessary purpose and any other form of protection which might be
necessary.

Special Provision for protection of identity!*

An application can also be made for the protection of the identity of Competent Authority through itsMember Secretary
during the investigation or trial. If the Competent Court is satisfied that protection of identity is needed it shall pass an
order accordingly or may refuse the same. The details of the witnesssuch as his name, occupation, address, and digital
footprints will not be revealed and remain protected.

Request for change in identity and Relocation®®

On a request, the Competent Authority can order a change in the identity of a witness. The witness willget a new name,
profession, and government agencies acceptable documents. This identity will not deprive the witness of their existing
property, education or professional rights. On a request, the Competent Authority can also consider the option of
relocating of witness to a safer place. This relocation can be within the State/UT of India.

LEGAL FRAMEWORK OF WITNESS PROTECTION IN USAAND CHINA
UNITED STATES OF AMERICA

The concept of protection of witness gained its importance during the 1970s in the USA when the first member ofthe
mafia Joseph Valachi testified before a US congressional committee. His testimony exposed the mafia's workings. A
bounty was alleged to have been placed on his head for his act. He was given protection by a US marshal. He remained
in protective custody.® This provided realization for the US Department of Justice to convince them that a programme
for the protection of witnesses needs to be put in place. In furtherance to this need, a fifth title was added under the
Organized Crime Control Act, of 1970. According to the new title the Attorney General was authorized to protect
government witnesses and their family members in cases involving well-organized crimes. The Witness Security
Program of the United States (WITSEC) was brought under an authority of the Attorney General. The programme
intended to provide protection and security through relocation.*’There were several shortcomings under the Program due
in 1984, the Witness Security Reform Act was enacted. This Act extended the authority of the Attorney General to protect
in case the witness is providing against someoneinvolved in organized crime or other serious offence provided under Title
18, United States Code, Chapter 73 (obstruction of justice) or any other local offence relating to violence is directed in
the direction of witness mightoccur.

US CODE, TITLE 18

“United States Code, Title 18: Crimes and Criminal Procedure”, in part Il — Criminal Procedure provides various other
provisions under which the witness is to be protected. This Title is divided into other five parts and covers provisions
related to “crime, criminal procedure, jails and prisoners, correcting the youthful offenders andwitness’s immunity.” Any
person who attempts to use physical force or threat against another person to prevent him/her to give testimony shall be
punished with imprisonment for 30 years if offence of attempt to murder or attempt to use physical force has been
committed.!88§ 3521 states that Attorney General can provide for relocationand protection to witness of Federal or State
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Government. Attorney General will pass the guidelines about the typeof matters for which protection and relocation can
be considered.’® A civil liability has been cast on the United States officers and employees who fail to provide such
protection on account of the decision by the Attorney General.?’ Actions concerning the protection from bodily injury,
and to ensure health, safety and welfare includingpsychological well-being and social adjustment will all be determined
by the Attorney General himself.?* Such protection can be granted till the time the Attorney General (AG) is convinced
that danger to the witness persists.By way of a regulation, witness can be provided with documents which can create a
new identity; a house for witness for residence; providing for the transportation of furniture and, the payment to make
out basic living expenses, providing assistance in getting employment and other services which might be necessary to
make the witness self-sufficient, protect the confidentiality and location, relieve the witness from procuring the supplies,
services and material to maintain the security of witness. A fine of $5,000 or five years imprisonment or both maybe
imposed on any person who knowingly discloses any information received from Attorney General without his/her
permission.?? Before granting the protection, Attorney General has to perform a written assessment. Duringthe assessment
of the person’s past criminal records, any alternatives available for providing protection, securing similar testimony from
some other source, results of psychological examination and other factors are to be considered by the Attorney General.
Before granting protection witness needs to sign a memorandum of understanding. Which is between the witness and
the Attorney General which will set the responsibilities of the witness including (a) not committing any crime; (b) taking
necessary steps to not get detected by others; (c) to comply with legal obligations and judgments against a person; (d) to
cooperate with the officers and employee ofgovernment providing protection; (e) to disclose any responsibility of parole
or probation.?® The power to delegatethe responsibility of the Attorney General has been given to various persons
including the Associate Attorney General, Deputy Attorney General and other officers or employees of the Department
of Justice.?* The AG has thepower to terminate the protection if the witness breaches the terms of the memorandum of
understanding or delivers false information for the same. A notice of such termination is to be sent to the witness. The
decision of the Attorney General shall be binding and will not be subject to any judicial review.?

As per § 3522, the probation officer may keep a check any individual who is under the protection and is on probation or
parole. The request to the probation officer has to be made by the Attorney General. This supervisionis subject to the
consent of the State. An obligation has been cast upon the Attorney General to deliver any civil notice served on the
person in protection by the courtas per § 3523. The Attorney General has torequest the protected person to obey with the
judgement. § 3525 casts a responsibility on the Attorney General to pay the compensation to the victim of a crime which
is committed by the person in protection. Such crime includes any threat or bodily injury caused. The protection can also
be granted on request of the State Government to the Attorney General but the expenses will be reimbursed by that State
only.%

WITNESS SECURITY PROGRAM OF UNITED STATES

A person might be considered for protection under this program if they are covered under the following types?’:

Offence which is defined under Title 18, US Code, Section 1961(1);

Offense related to drug trafficking under Title 21, US Code;

Other Federal felony for which testimony may be provided by the witness due to which he/she may be subjectto
any violence or threat;

State offence similar in nature to above mentioned offences;

Civil and administrative proceeding in which the safety and security of the witness providing testimony might
be in jeopardy.
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This program also offers safety to the prisoners in State/Federal institutions. The application has to be made in a
prescribed form and is similar for other witnesses too. As they are not a threat to society, no risk assessment is conducted
and a psychological evaluation is also not conducted. The entire Program is operated by United States Marshals. They
are responsible for providing safety, health and security to the government witnesses and their family members. A 24-
hour protection shall be given by the Marshals to all the witnesses.?

CHINA

The instance of witness protection in China dates to 1994, when the police force of Hong Kong brought into
forcean ad hoc witness protection programme. Again in 1998, similar program was set up by the “Independent
Commission Against Corruption (ICAC)” ?° Currently, the protection of witnesses is covered by the “Criminal
Procedure Law of the People’s Republic of China of 1979 which is criminal procedural law and the “Criminal
Law of the People’s Republic of China of 1997 which is the criminal law of China. In 2000, a Witness
ProtectionOrdinance was enacted for shielding and providing assistance to the witnesses according to which
the witness programme was established. Approving Authority is responsible for maintaining the programme.
“Approving Authority means a person designated in writing by the Commissioner to be the approving
authority.”%

CRIMINAL PROCEDURE LAW OF THE PEOPLE’S REPUBLIC OF CHINA OF 1979

As per Article 49 of the Code, it is the duty of the People’s Procuratorates and the organs of public security to ensure
safety of the witness along with his family. Any person who humiliates, beats, intimidates, or might retaliateagainst the
witness or his relatives, will have said to be committed an offence and the person will be investigated for the same. In
case the act of the person is not very serious to held him liable for criminal punishment then hewill be charged for
violation of public security as per the law.3!

CRIMINAL LAW OF THE PEOPLE’S REPUBLIC OF CHINA OF 1997

As per Article 309 of the Law, any person who retaliates against the witness shall be made punishable with imprisonment
of not more than 3 years or criminal detention. If the retaliation is of serious in nature, then the person shall be punishable
with imprisonment of not less than 3 years but not more than seven years. A witness isprotected against any judicial
officer who tries to extort testimony as the judicial officer will be sentenced to imprisonment of not more than three years
or criminal detention. If serious injuries or disability or death is causedin the process of extortion then he/she will be
awarded heavier punishment. During a criminal proceeding, if a defendant tries to coerce a witness or entice him to
change his testimony then he shall be punishable with imprisonment of not more than 3 years or criminal detention.®
According to Article 307, if any person through violence, bribery or threat or using any other means obstruct the witness
from delivering his testimony then that person will be punishable with imprisonment of not more than three years or
criminal detention. Similarly, if anyperson who retaliates against the witness shall be awarded jail time for not more than
three years.®

WITNESS PROTECTION ORDINANCE, 2000

The Ordinance provides for conditions for the inclusion of a person under this protection. A person will be coveredunder
this programme in case: (a) the ‘Approving Authority’ decides to include him/her; (b) agreement of the witness to get
included; (c) a ‘memorandum of understanding’ is signed by the witness. There are various other requirements that the
Approving Authority has to take into consideration such as (a) previous criminal records concerning violence; (b)
psychological or psychiatric evaluation for determining his/her suitability for inclusion in the programme; (c) seriousness
of the offence to which evidence relates; (d) there is present of alternative methods for witness protection.®* The ordinance
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allows the parent or guardian of a child below the age of 18 yearsor of a person not having the mental capacity to sign the
memorandum on their behalf. However, when the memorandum is related to a minor, the Approving Authority (AA) is
obligated to get the sign of the minor after he/she reaches the age of 18 years.* If the AA believes that a person does not
need any protection under the programme then a refusal in writing has to be sent to such person.**The AA may direct the
witness to go through a psychological or psychiatric evaluation along with medical tests and make the results of the same
available to the AA.3" This might be required by the Approving Authority to determine whether the witness needs
protection or not under the programme. A detailed section on the memorandum of understanding has been provided
which covers the details to be contained under it, and the revocation manner of the same.®® The AA may approve
establishing a new identity for the witness but the same is subject to the recommendation of the Commissioner andapproval
of the Chief Executive.* A provision to deal with the obligations of the witness has been made. Under which if a witness
has any legal right or obligation to fulfil, the AA shall take steps to ensure that the witness complies with them. The AA
has the authority and power to decide whether the witness should disclose his identityunder any law of Hong Kong. If the
Authority in writing gives permission not to disclose the identity, then the witness is not required to disclose the same.
An appeal against the decision of the Approving Authority can be heard by a Board. This appeal can be filed in
instances*’: (a) a witness is not included in the programme; (b) witness protection is terminated; (c) his request for a new
identity is rejected. This appeal has to be filed within 7days of such decision. The Board shall consist of an officer (senior
to the Approving Authority designated by theCommissioner) two persons who are not public officers and additional
members as determined by the chairman. The Witness Protection Ordinance of China is a deterrent in nature. A person
who was covered under the protectionand also the person who had applied to get protection under the programme must
not disclose*': (a) that they weregiven protection and were undergoing the process of being included in the programme;
(b) the manner of operationof the witness’s protection programme; (c) disclosure of information about officers involved;
(d) fact that a memorandum was been signed and its details. Any person who contravenes such requirements, (a) shall
be punishable with imprisonment for 10 years, contravention of (b) will lead to imprisonment of 5 years and
contravention of (c) will lead to conviction to a fine of 6 and imprisonment for 2 years. The proceeding can be initiated
against such a person within 6 months. This is after the discovery of the offence that is committed for thefirst time by the
AA has been done.

COMPARATIVE ANALYSIS

Any criminal system strives for justice and tends to punish the guilty individual. For the process to be just and fairthere is
a need of solid evidence. Witness aids to this process and upon his testimony justice can be attained. For the protection
of witness, India, the U.S.A and China have enacted laws and programme in their own jurisdiction.A comparison has
been drawn between laws and programmes of the above-mentioned jurisdiction.

STATUTORY PROTECTION AND PROGRAMME-COMPARISION

HEADINGS INDIA USA CHINA COMPARISON
NOTE
-“Indian Penal |-“United Statesr“Criminal
Code, 1860~ Code, Title 18-Procedure Law of]
Crimes andthe People’s
-“Code of Criminal Republic of
Criminal Procedure” China, 1979”
Procedure, 1973”
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a person
person will  be  fhreatenstouse |threaten’ word o threatening
of
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force, been more
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a
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then
he/she shall be
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provides that |provision in the |provide formade compulsory in
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Division ofThe  witnesses  arelAttorney General is|lt is thelln India the categories

witness on thedivided on the basis ofithe deciding/Approving are defined so that there

basis ~ of category A, B and Caythority Authority’s is clear cut demarcation
category  underbased on level of with respectdiscretion whether a person can

Programme hreat.42 to whether to |enter into witness

the type ofjincludea protection scheme or
case and  theperson under not on the other hand
manner witness authority and power has
of |protection been given a person to
protection scheme. decide on such
needed.43 inclusion of a person.
But the same is not the

case in

India.
A fund has beenA fund is created inUnder the In India the funds can
created for  expensesUSA as well. ApartOrdinance of |be used only for certain
and the same s from 2000, the/definitive  provisions.
operated by Ministryganeral  expensesexpress provisionOn the other hand, in
) of Home.44 compensation  to for settingUSA the is also used for|

Witness .

Protection Fund pfars_on who _ isup  the fundotht_er purpose _
victim of crime has ancillary to the witness
committed by the not beenprotection such as
witness is  alsomentioned compensation
granted from the to victim.
fund.45

Monitoring of mail andUSA laws focusChina mostly |[USA is very proactive
phone call, installingmore on focuses more onfin protecting its witness

Types of CCTV, security doorirg|ocation, changechanging ofby giving power to a

measures pic. in fidentity of aspecial authority|
identity of |person, for

a [relocation. No  [protection.  Neither
witness. The
Marshals  are special authorityChina nor India has
appointed to has beenmade such efforts.
provide 24-hrscreated toprovide
security. protection to a
witness
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An application toAttorney GeneralApplication is USA and China laws
Competent will  do submitted to theare more transparent
Authority assessment  afterApproving with respect to the
application Authority.  Theassessment  of  the
IS submittedreceived by@assessment witness. As  against
along  withhim/her. All thejincludes knowingindia  only  Threat
past criminalabout thelAnalysis is done. Indian
additional  |records, any previous [law fails to analyze the
documents. alternative criminal  recordswitness mental,
The |method availableto of |physical and
details about such violence of psychological
documents provide  witness, conditions before
havenot beenprotection, psychological ~ granting
providedby the |psychological evaluation, the protection.
2018 examination willbealternatives This is important
Scheme. done present for to
A Threat Analysis apart fromprotection. understand his mental
Report is made by and physical state. So,
the ACP/DSP. other that in case protectionis
Interim  protectionrequirements. provided and the blame
Process . -
of can_ also be granted for his already eX|s_,t!ng
. during the pendency| health condition
Application - i
of theapplication. is not put on the
authority’s. For|
instance the protection
should not turn into
witness brutality just]
like incase of police
brutality.
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The CompetentAttorney  GeneralApproving The power of]
Authority under thehas been givenAuthority delegation is  well
Scheme  has notunanswerable can defined in India and
been givenunfetteredpower to decidethedelegate USA as the persons to
power. If given the aspects of its whom the same canbe
extend of the samewitness power to officersdelegated has been
has been restrictedprotection such asput the same hasdefinitive. In China the
by the Scheme. the decision of thenot beendelegation  is  not
A power to reviewAttorney Generaldefinitive. Alproperty defined. The
has been given to is  bindingreview can befiledreview by Boad in
DSLA against theand is not subjectagainst China is a better
Delegation  ofdecision of  [to judicial review.order of provision than in USA
Authority  andCompetent Although hisAuthority in frontand India for
right to review (Authority powers can beof a Boad. transparency in  the
delegated to other protection of witness.
persons as
well.
No  provision  [Extensive Extensive India is lackingbehind
available provision provision in  formulating such
of signing a of signingprovision.  This will
MOU isprovided soa MOU  isensure that authority]
Memorandum of thatthere is |provided _ so that i_s
i no there is  noresponsible and
Understanding . . .
disagreement disagreement witness does not have
between the petween thedisagreement  with
witness and the  witness and the jauthority later.
authority authority
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No, obligations areWitness are dutySimilar to USA,ifBy introducing such
casted on the witnessbound to complyany legalpprovision in Indianlaws,
to follow with  legal obligation is the process ofprotection
obligations present, thewill be improved and
: against him, awitness has towitness will have to
Duties castedon 3 . . i S
itness crime 'must not becomply withthoseffulfil their obligations
committed by and
him/her, and take not hid under the
necessary actions cover of protection to
from getting not fulfil the
detected. obligations.
Laws are not basedonlLaws are  not |Heavy relianceonAwarding of penalties
awarding  |pased awarding penaltyact as deterrence in the
penalties in form of] on has been made.society. If applied in
fine andawarding The witnesses asfindia people willavoid
imprisonment. penalties in formofwell as any persondisclosing information
fine andiincluding thelabout witnesses
imprisonment. defendant can be in
imprisoned  forprotection for
violation thepublicity. However, it
protection laws. should be applicable
Penalty only  for  serious
Provisions offences unlike inChina
for small offences also
jail time
is awarded.
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CONCLUSION

Generally speaking, witnesses fear needless trouble if they testify about anything that will benefit the court and the
investigation process. People need to start thinking differently, and the state should be the only one responsible for
making sure that the witness is protected. The Indian Constitution's Article 21 now recognizes the protection of witnesses
as a basic right. It is very appreciated that states are increasingly passing legislation to ensure the security and safety of
witnesses. When these witness security programs are successfully implemented, witnesses will feel safe testifying, which
will enable them to give their full evidence and ultimately boost the conviction rate.

The writers of this research paper have discussed witness protection laws in three different nations—China, the United
States, and India—and have attempted to highlight how these laws differ from one another. The writers also discussed
the shortcomings of Indian law and attempted to fill in any gaps with their observations. Overall, it is evident that India
has made an effort to incorporate nearly all of the pertinent elements found in the laws of the United States of America
and China. In India, witness protection centers on obtaining clearance from courts. On the other hand, the law remains
guiet on a number of issues, including the obligations placed on witnesses. The protection is properly implemented in
the USA since sufficient resources are allocated for it. There hasn't been a definite Protection Fund allocation in India.
In India, witness protection is limited to three months; in the USA or China, the duration of witness protection is
ambiguous and contingent upon the relevant authorities. There has been no justification provided for this time restriction.
India's laws need to be more detailed and transparent in order to address all areas of witness protection.
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